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Bef ore: Henderson, Rogers and Garland, Circuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Six airlines ("Carriers") petition for
review of two Departnent of Transportation ("Departnent"
or "DOTI") orders 1 investigating and approving the fees
charged by Dade County, Florida, at Mam |Internationa
Airport ("MA").2 The essential dispute focuses on the rea-

1 Mam Int'l Arport Rates Proceedi ng, No. OST-96-1965,
DOT Order 96-12-23 (Dec. 19, 1996) [hereinafter "Instituting O -
der"], and DOT Order 97-3-26 (Mar. 19, 1997) [hereinafter "Fina
Order"].

2 The Carriers are Air Canada, Delta Airlines, Inc., Lufthansa
CGerman Airlines, Trans Wrld Airlines, Inc., United Air Lines, Inc.

sonabl eness of fees that the County increased to cover the
cost of MA renovations and all ocated according to an estab-
i shed equalization nethodol ogy. The Carriers contend that
the Departnent failed to apply the correct standard of rea-
sonabl eness, relied on findings unsupported by substanti al
evi dence, made arbitrary and caprici ous deci sions, erroneous-
Iy placed the burden of proving unreasonabl eness on the
Carriers, and denied the Carriers due process by assigning
this burden in md-proceeding without affording the Carriers
an opportunity to present additional evidence. Because the
Departnment applied valid and ascertai nable | egal standards
and based its decision on substantial evidence and valid
reasoni ng, and because the agency proceedi ng essentially
continued the Carrier's lawsuit in which they had the

burden of proof and the Carriers can point to no prejudice
resulting fromthe assignnent or its timng, we deny the
petitions.

Section 511 of the Airport and Airway | nprovenment Act of
1982 requires airports that receive federal grants for devel op-
ment projects to charge "reasonable" fees. See 49 U S.C
s 47107 (1994); Air Transp. Ass'n of America v. DOT, 119
F.3d 38, 39 (D.C. Cir.), amended by 129 F.3d 625 (D.C. Gr.
1997). In addition, the Anti-Head Tax Act authorizes public-
Iy owned airports to collect only "reasonable” fees from



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1284  Document #371281 Filed: 07/31/1998  Page 3 of 28

airlines. See 49 U S.C. s 40116(e)(2) (1994); Air Transp.
Ass'n, 119 F.3d at 39. Traditionally, an airline could request
an investigation by the Federal Aviation Adm nistration

("FAA") into potential violations of these reasonabl eness re-
qui rements, but the FAA faced no deadline for initiating an

i nvestigation or making a final determ nation and taking
appropriate enforcenent action. See 14 CF.R ss 13.1, 13.3,

and US Airways, Inc. Three entities other than the Depart nment
have filed briefs in support of the orders: as intervenors, Dade
County and Anerican Airlines, Inc., and as am cus curiae, the
Airports Council International-North America, a trade association
representing the governnent bodies that own and operate the
principal United States airports served by schedul ed carriers.

13.5 (1998); see, e.g., New England Legal Found. v. Massa-
chusetts Port Auth., 883 F.2d 157, 159-60 (1st Cir. 1989).
Before 1994, the Departnent was not required to issue

standards for determ ning the reasonabl eness of fees and did
not do so. See Air Transp. Ass'n, 119 F. 3d at 39-40; see also
Nort hwest Airlines, Inc. v. County of Kent, Mch., 510 U S

355, 366-67 & n.11 (1994).

To provide an expedited process and gui delines for resol v-
i ng reasonabl eness di sputes, Congress enacted Section 113 of
the Federal Aviation Adm nistration Authorization Act of
1994, directing the Secretary of Transportation ("Secre-
tary") 3 to determ ne whether an airport fee is reasonable
upon an airport's request or an airline's conplaint. See 49
US.C s 47129(a), (c) (1994). Consequently, airlines now
have two admi nistrative options for challenging the reason-
abl eness of airport fees--traditional investigation by the FAA
or expedited determ nation by the Secretary--while airports
have only the latter option. Section 113 also directs the
Secretary to publish "final regulations, policy statenents, or
gui del i nes" establishing both procedures for acting on a re-
guest or conplaint and standards for determ ning reasonabl e-
ness, id. s 47129(b), but the section neither anmends the
Airport and Airway |nprovenent Act of 1982 or the Anti -
Head Tax Act nor defines "reasonable.”

In June 1996, in conpliance with Section 113, the Secretary
published the Policy Regarding Airport Rates and Charges
("Policy Statenent"), 61 Fed. Reg. 31994 (1996). As relevant
here, paragraph 2.6 of the Policy Statenment permts an
airport to "use any reasonabl e nethodol ogy to determ ne
[non-airfield] fees, so long as the nethodology is justified and
applied on a consistent basis.” 1d. at 32020-21 p 2.6. Para-
graphs 2.1 and 3.1 require an airport to apply its rate-setting
nmet hodol ogy consistently to, respectively, "simlarly situated"

3 The Secretary has del egated his authority under 49 U S. C
s 47129 to the Assistant Secretary for Aviation and |Internationa
Affairs. See 49 CF. R s 1.56a(i) (1997). For the purposes of this
opinion, we refer to the ultimte agency deci si onmaker under 49
US. C s 47129 as the "Department” or the "Secretary."
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and "conpar abl e" aeronautical users.4 1d. at 32019 p 2.1,

32021 p 3.1. Subsequently, this court vacated certain portions
of the Policy Statenent, including paragraph 2.6, because the
Departnment had not justified its decision to treat non-airfield
fees (such as termnal fees) differently fromairfield fees. See
Air Transp. Ass'n, 119 F.3d at 41-45, anended by 129 F. 3d

at 625. \While reserving judgnent on whet her paragraph 2.6
satisfies the Section 113 requirement that the Secretary

publ i sh reasonabl eness standards, see id. at 41, the court
suggested that it does not:

The Secretary's "guideline" seens to be mssing a "line."
The regul ation nmerely states that any reasonabl e net h-
odology will serve as a basis for non-airfield fees. That
concept does not seemto add much--if anything--to the
statutory requirenent that airport fees be reasonable.

Id. at 41. The court added:

[ The Policy Statenment] provides no real guidance as to
how the Secretary will determ ne reasonabl eness. ..

[His regulation surely is inadequate under the [Adm nis-
trative Procedure Act].

Id. at 43.

Agai nst the statutory and regul atory backdrop before this
court vacated portions of the Policy Statenment, Dade County
sought to increase MA fees in order to finance a ten-year
$4.6 billion Capital |nmprovenent Program ("ClP'). See Decl
of Guillermo Carreras 1. The inprovenents planned in the
CI P include addi ng anot her runway and dual taxiways, dou-
bling the size of the term nal building, increasing the nunber
of gates, addi ng noving sidewal ks, inproving Concourses E
F, G and H, building a new Concourse J, and reconfiguring
Concourses A through D froma | ayout that resenbles four
spokes on a wheel to a design featuring one long, linear A/D

4 "Airports collect the bulk of their revenues fromtwo genera
groups of users: aeronautical users, such as comercial (passenger)
airlines, and non-aeronautical concessionaires, including car renta
agenci es, parking lots, restaurants, gift shops, and other smal
vendors." Air Transp. Ass'n, 119 F.3d at 39 n.1.

Concourse for the use of American Airlines, Inc. ("Ameri-
can"). See Decl. of Gary J. Dellapa 6-11. American operates
a hub at MA and, together with its commuter affiliate
carries 51%of the airport's passengers; the next |argest
carrier is United Air Lines, Inc. ("United"), which handl es
but 6.24% of M A' s passengers. See Decl. of John Van Weze

4. The A/ D Concourse is designed to handle efficiently
American's | arge passenger |oad. Furthernore, based on an
agreement with Dade County, American will have exclusive

use of the A/D gates so long as it averages 250 jet flights per
day. 5

The County plans to include nearly all CIP costs in the
termnal fees paid by all airlines, and to allocate the costs
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according to an equalization nethodol ogy devel oped by a
committee that included Anerican, Delta Airlines, Inc. ("Del-
ta") and US Airways, Inc. ("USAir"). Under this methodol o-

gy, used by MA since 1990, fees for term nal space used
exclusively by a single airline, such as ticket counters, are
based on square footage w thout regard to age or condition of
the particul ar space, while fees for facilities and services
shared by airlines, such as baggage cl ai m and concourse

areas, are based on the nunber of aircraft seats carried by
each airline. See John F. Brown Conpany, Inc., Dade County,
FL, Overview of Airline Rates and Charges 7 (1994). Fees
allotted by square footage account for approximately 20% of

all termnal fees, while those allotted by nunber of seats
account for 80% See Test. of Daniel M Kaspar, Tr. 1306.
Allocated this way, the costs of CIP inprovenents to the
termnal building will be pool ed and divided proportionally
anong all airlines at MA, such that each airline will inevita-
bly pay for inprovenments to sonme facilities and services that
it does not use. See Decl. of Van Wzel 14-15. Dade County

wi |l except fromthe pool ed costs, however, the costs of
certain facilities used by only one airline; for instance, Ameri-
can will pay for an enhanced baggage sorting system dedi cat -

ed to its exclusive use. Because nost fees are proportional to
passenger traffic, and American carries nore than half of

5 Anerican will only have a nonth-to-nonth | ease on term na
facilities such as ticket counters.

M A' s passengers, American currently pays 40. 7% of MA
airline fees and woul d pay 46.5% under Dade County's pro-
posed new fee schedul e under the CIP. See Decl. of Kaspar
5.

In Septenber 1995, the Carriers, mnus Lufthansa Gernman
Airlines, asked the United States District Court for the
Southern District of Florida for a declaratory judgnent that
Dade County's proposed fees are unreasonable in violation of
the Anti-Head Tax Act, because the cost of the A/ D Con-
course 6 will be borne by all airlines even though only Ameri -
can will use the facility unless it reduces or ends its service.
See Air Canada, Inc. v. Dade County, No. 95-2037-Cl V-

LENARD, slip. op. at 2 (D.Fla. Nov. 7, 1996) (order on
nmotions for summary judgnment). The district court ruled

that "determ nation of the reasonabl eness of the fees charged
carriers by airport proprietors is properly made by the FAA"
id. at 12, granted Dade County's notion to refer the determ -
nati on of reasonabl eness to the FAA id. at 21-22, and
directed the parties to "take appropriate action pursuant to
49 U S.C. s 47129," id. at 22, even though that statute
pertains to determnations by the Secretary rather than by
the FAA.7 Accordingly, Dade County filed a request for

6 Dade County and the Carriers dispute the cost of the AAD
Concourse. The County asserts that renovation of the whole

Page 6 of 28

terminal building will cost $2.8 billion, with $975 nillion designated
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concourses. See Decl. of Van Wezel 5. The Carriers maintain that

the costs attributable to the A/D Concourse will reach al nost $1.7
billion. In addition to this disputed anmount that will be divided
anong all airlines under the equalization methodol ogy, Anerican

plans to spend $60 mllion on its own for an enhanced baggage

sorting systemand $90 mllion for conmunications equi prment,
furniture, fixtures, and finishes for its VIP | ounge and other facili-
ties. See Decl. of Frank R Erickson 18.

7 Section 47129 provides in pertinent part:

The Secretary of Transportation shall issue a determ nation as
to whether a fee inposed upon one or nore air carriers ... is
reasonabl e. ..

49 U.S.C. s 47129(a)(1).

determ nati on of reasonabl eness by the Secretary under 49
US. C s 47129, while the Carriers filed a conplaint with the
FAA under 14 CF. R s 13.5. See Mam Int'l Airport Rates
Proceedi ng, No. OST-96-1965, DOT Order 96-12-23, at 10-11
(Dec. 19, 1996) [hereinafter "Instituting O der"].

In the first order under review ("Instituting Order"), the
Depart ment deci ded that the reasonabl eness of M A s fees
shoul d be determ ned by the Secretary under 49 U S.C
s 47129 rather than by the FAA under 14 CF.R s 13.5.8
See Instituting Order at 17-18. The Departnent assigned
the dispute to an adm nistrative | aw judge for a hearing and,
consistent with 14 C.F.R ss 302.605(a), 302.607(b) (1998),
whi ch require the requesting and answering parties to set
forth all argunents and evidence in their initial subm ssions
to the Secretary, directed the adm nistrative |aw judge to
confine the hearing to the specific issues and evi dence al ready
subm tted, allow ng additional evidence to be submitted "only
for good cause shown." Id. at 23. 1In addition, the Depart-
ment [imted the scope of the proceedings in certain ways,
including by directing the adm nistrative | aw judge

not [to] determ ne whether the equalization nethod is

i nherently reasonabl e since the airlines do not challenge
it, nor ... whether the A/D Concourse is desirable or
necessary.... The question in this proceedi ng instead

is whether the airport's allocation of the costs of that
project is reasonable.

Id. at 24-25. The Departnent al so directed the adm nistra-
tive law judge to "follow the Policy Statement in determ ning
whet her the fees are reasonabl e" because no party chall enged
its applicability to the dispute. 1Id. at 25.

Concl udi ng that Anerican should pay a |arger share of the
costs of the A/D Concourse, the admnistrative |aw judge
found the fees related to the CIP and A/D Concourse to be
unreasonable. The admi nistrative |aw judge al so determ ned
t hat Dade County had the burden of proving reasonabl eness,
al t hough finding that "even if the burden of proof were on the
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8 The Carriers do not challenge this decision

. Carriers, ... the preponderance of reliable and probative
evi dence establishes that the application of the [equalization]
nmet hodol ogy to [the A/D Concourse] is unfair and unreason-
able.” Mam Int'l Airport Rates & Charges, No. OST-96-

1965, Reconmended Decision of A L.J. 22 (served Feb. 17,

1997) ("ALJ Decision").

Bot h sides sought review, and in the second order under
review ("Final Oder"), the Departnent rejected many of the
adm nistrative law judge's key findings. See Mam Int'l
Airport Rates Proceedi ng, No. OST-96-1965, DOT Order 97-

3-26 (Mar. 19, 1997) [hereinafter "Final Oder"]. Al parties
agreed that the Departnent should apply the reasonabl eness
standards enbodied in the Policy Statement,9 specifically
paragraphs 2.1, 2.6, and 3.1, and the Departnent concl uded

that the fees affected by the C P and A/ D Concourse woul d

be reasonabl e under those standards.10 See Final Order at 1

Al t hough noting that "the practices of other airports are not
necessarily decisive for reasonabl eness determ nations," the
Departnment found that two other airports, O Hare Interna-

tional and Pittsburgh International, had simlarly undertaken
projects required by a hub airline that increased the costs of
other airlines. 1d. at 34. Cting the |ack of any evidence to
the contrary, see id. at 22-23, the Departnent also found,
contrary to the Carriers' argunent, that "there is a substan-
tial likelihood" that CIP projects other than the A/ D Con-
course will be conpleted, id. at 12, and that "the A/ D Con-
course will be conparable to the facilities being built for other
airlines.” 1d. The Departnent also concluded that errors in

9 Although aware that other parties had petitioned for review of
the Policy Statenent, the Departnent concluded that "[t] he issues

rai sed by those parties do not involve the issues raised" by the
Carriers. Final Order at 4 n.3. This court did not issue its
deci sion vacating certain portions of the Policy Statenent unti
nmore than four nonths after the Departnent issued this order

10 The Departnent placed two conditions on this determnation
American's obligation to pay the cost of its enhanced baggage
system nmust be unlimted; and, consistent with its equalization
met hodol ogy, Dade County must charge American the cost of
termnal facilities it exclusively uses. See Final Order at 37.

Dade County's initial fee calculations were irrelevant to
whet her the fees were allocated reasonably, see id. at 35-36,
and rejected the admi nistrative |aw judge's assignment of the
burden of proving reasonabl eness, concluding that the Carri -
ers shoul d bear the burden because five of themhad initiated
these | egal proceedings by filing suit in district court. 1In so
assigning the burden of proof, the Departnent observed that
"[a]n inportant factor in our decision on the burden of proof
is that our ruling will cause no unfairness for the Carriers
given their opportunity to conduct discovery in the district
court proceeding.” 1d. at 17.
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The Carriers begin by contending that the Departnent
applied standards that this court recently invalidated as
arbitrary and capricious and that do not neaningfully limt
fees. But, acknow edging that this contention may not carry
the day, they contend that if sone of those standards survive
t he Departnent |acked substantial evidence to support its
findings that the A/D Concourse is conparable to new facili -
ties planned for other airlines, that Dade County applied its
equal i zati on met hodol ogy consistently, and that financing of
other airports, namely, O Hare International and Pittsburgh

International, is simlar to MA's. Further, the Carriers
contend that the Departnment acted in an arbitrary and
capricious fashion in four respects: it relied on the prospect

of future construction as proof that all airlines would eventu-
ally have conparable facilities but ignored evidence that at
| east one concourse can never be nmade conparable to the A/D

Concourse; it took issue with the policy decisions of the
adm nistrative | aw judge yet clainmed that its Final Oder did
not set general policy; it requested findings on MA s fee

calculations but |ater deenmed themirrelevant; and it ignored
evidence that M A s fee allocation would harm conpetition
anong airlines. Finally, the Carriers maintain that the De-
partment's decision to place the burden of proof on them was
erroneous because the County filed the request for a reason-
abl eness determ nation and possessed the cost data and ot her
information nost relevant to the reasonabl eness of its fees,

Page 9 of 28
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and further, that due process requires a new hearing because
the Carriers had proceeded on the understanding that they
did not bear the burden of proof. Notably, the Carriers
make no attack on the equalization nmethodol ogy itself, only
on its application. For the reasons that follow we concl ude
that the Carriers' contentions fail

A

The Carriers contend that the Departnment failed to apply a
I egal ly correct reasonabl eness standard or, indeed, any dis-
cernabl e reasonabl eness standard at all. They nmake three
argunents: first, the Departnent based its orders on an
invalid rule; second, the Policy Statenent's reasonabl eness
standards provide no restraints on ternmnal fees; and third,
t hese standards do not comport with the Suprene Court's
instructions in Northwest Airlines, 510 U S. at 355.

The Carriers maintain first that a remand i s necessary
because, in the orders under review, the Departnment applied
the | egal standards enbodied in the Policy Statenent, part of
whi ch the court vacated and viewed as providing "no rea
gui dance as to how the Secretary will determ ne reasonabl e-
ness." Air Transp. Ass'n, 119 F.3d at 43. Even if an agency
adj udi cati on i nvokes a subsequently vacated rul e, however,

t he adj udi cation does not automatically becone invalid. If a
petitioner cannot show any way in which its interests were

i npai red by the agency's adherence to the rule, the court

need not remand in light of that rule's vacation. See |nde-
pendent U.S. Tanker Omers Comm v. Lewis, 690 F.2d 908,
920-22 (D.C. Cir. 1982). Only one of the three Policy State-
ment paragraphs upon which the Departnent relied was

vacated, see Air Transp. Ass'n, 129 F.3d at 625, and the
Carriers have no substantial argunent that this invalidated
par agraph so affected the Departnment's actions as to require
a remand. The two surviving paragraphs require airports to
apply their fee-setting methodol ogi es consistently to conpara-
ble airlines, see Policy Statenent, 61 Fed. Reg. at 32019 p 2.1,
32021 p 3.1, while the vacated paragraph included these sane
consi stency and comparability requirenments plus the require-
ment that the airport's methodol ogy be reasonable and justi-

fied, see id. at 32020-21 p 2.6. This extra requirenment is not
relevant in this case, however, for the Carriers conceded in
their submi ssions to the Departnment and this court that the
equal i zation nmethod is generally a fair way to cal cul ate non-
airfield fees; that is, the Carriers do not contest the nethod-
ol ogy' s reasonabl eness or justification, only the way it was
applied. See Joint Carriers Answer & Brief 5 n.6, 9-10, 16.
Consequently, the Departnment’'s orders did not depend upon

an invalid rule, but rather rested on the conparability and
consi stency standards enbodied in two valid paragraphs of

the Policy Statenent along with the equalization met hodol ogy
that the Carriers accepted. Because the vacated paragraph

did not affect the Departnent's decision, any basis for the
Carriers' contention that the orders were issued under an
invalid rule evaporates. See |Independent U. S. Tanker Omn-

Page 10 of 28
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ers Coom, 690 F.2d at 921-22.

Second, the Carriers maintain that the Policy Statenent
provides no restraint on fees because its standards in genera
are not based on public utility ratemaki ng | aw and economi cs,
and because its conparability and consistency standards are
meani ngl ess. The Carriers, however, failed to raise these
objections in their subm ssions to the Departnment.11 See
Joint Carriers Response to Judge's Order 14; Joint Carriers
Answer and Brief 16. Yet "[n]o objection to ... a final order
shal | be considered by the court unless objection was urged
before an adm nistrative |aw judge or the Secretary ..
unl ess there were reasonabl e grounds for failure to do so."

49 U S.C. s 47129(c)(6). The Carriers contend that they

were not required to satisfy this exhaustion provision because
t he Departnent received notice of these objections in the
earlier proceedings challenging the Policy Statement, see Ar

11 The Carriers did argue to the Departnent and this court
that the A/D Concourse and Anmerican's right to use it are not
conparable to the facilities used by and rights of other airlines.
See Joint Carriers Answer & Brief 57-58. Because this argunent
is not an objection to the validity of the |egal standards but instead
to their application, we address those argunents in our discussion
of whether the Departnent's orders were based on reasoned deci -
sionmaki ng. See infra section I1.B.
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Transp. Ass'n, 119 F.3d at 41, and it woul d have been futile to
reargue the sane issues.12 \Wether or not these precise
objections were raised in the Air Transp. Ass'n proceedi ngs,
the Departnent plainly stated in the Instituting Order that it
did not consider the issues raised in those proceedings to be
relevant to the MA fee dispute. See Instituting Order at 4
n.2. The Carriers never objected to this position, instead

i nplying that they agreed with it by accepting the Policy
Statement's standards as governing the dispute. See Joint
Carriers' Response to Judge's Order 3; Joint Carriers' Brief
to Dep't Decisionmaker 14-15, 42-43. Under these circum
stances, the Carriers were obliged, in order to avoid "sand-
baggi ng" the Departnment, to alert the Departnent to their
objections to the Policy Statenent's degree of restraint on
fees and the purported neani ngl essness of the "conparabili -
ty" and "consistency" standards. Cf. USAir, Inc. v. DOI, 969
F.2d 1256, 1260 (D.C. Gr. 1992). The Carriers offer no
reasons why the Departnment woul d not have considered these

obj ections had they been raised. Consequently, we decline to
consider them See 49 U S.C. s 47129(c)(6).

Third, the Carriers maintain that the Departnent's reason-
abl eness standards nust be at |east as stringent as those
applied by the Suprenme Court in Northwest Airlines and
must therefore both prohibit excessive cross-subsidies and
require cost-benefit analysis. In Northwest Airlines, the
Court exam ned whether fees at Kent County Internationa
Airport in Gand Rapids, Mchigan, were reasonabl e under
the Anti-Head Tax Act and the Commerce Cl ause. See
Northwest Airlines, 510 U.S. at 358. (bserving that the

12 Like many statutes that contain simlar exhaustion provi-
sions, Section 113 of the Federal Aviation Adm nistration Authoriza-
tion Act of 1994 codifies the judicial doctrine of exhaustion of
adm nistrative renedies. See 49 U S.C. s 47129(c)(6); Washington
Ass'n for Television & Children v. FCC, 712 F.2d 677, 681-82 (D.C.
Cir. 1983). This doctrine permts courts to waive exhaustion re-
quirements in certain circunstances, including when the agency has
consi dered an argument after another party raised it and when
rai sing the argunment before the agency woul d have been futile. See
id. at 682 & nn.9-10.

Secretary is better equipped than the courts to determ ne
reasonabl eness under the Anti-Head Tax Act but had provid-

ed no gui dance on the subject, the Court applied dormant
Commer ce O ause jurisprudence 13 to the Anti-Head Tax Act
clainms and held the fees to be reasonable. See id. at 366-69,
374. The Court stated, however, that should the Secretary
determ ne that "some other fornula (including one that en-
tails nore rigorous scrutiny)" is preferable, "his exposition

will nerit judicial approbation so long as it represents 'a
perm ssi bl e construction of the statute." " 1d. at 368 n.14
(quoting Chevron U S.A Inc. v. Natural Resources Defense

Council, Inc., 467 U S. 837, 843 (1984)); see also id. at 366-67.

Thus the Court made clear that it was not establishing a
standard for reasonabl eness under the Anti-Head Tax Act,
and that the Secretary coul d establish another standard,
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whet her nore or less stringent than the standard the Court
adopted in Northwest Airlines, so long as it was a perm ssible
construction of the statute. W need not delve into whether
Northwest Airlines requires a cost-benefit analysis or any

ot her particul ar study, 14 nor whether the Departnment's rea-

13 Under the dormant Commerce C ause, a fee is reasonable "if
it (1) is based on sonme fair approximation of use of the facilities, (2)
is not excessive in relation to the benefits conferred, and (3) does
not discrimnate against interstate comerce.” Northwest Air-
lines, 510 U.S. at 369 (citing Evansville-Vanderburgh Airport Auth.
Dist. v. Delta Airlines, Inc., 405 U S. 707, 716-17 (1972)).

14 In any event, the Carriers cannot accept the equalization
nmet hodol ogy as generally reasonable and yet at the same tine
insist on a prohibition on cross-subsidies and a cost-benefit anal ysis
of the CI P because these concepts are neani ngl ess under an
equal i zati on et hodol ogy. The Carriers have not shown how t hese
two positions are consistent. Because facilities are renovated at
different tines, sonme airlines will always be subsidizing inprove-
ments to facilities used by other airlines. Likew se, a cost-benefit
anal ysis for a renovation project will naturally show that the airline
whose facility is being inproved by that project receives benefits
that exceed costs. Wiile it would be unreasonable for one airline
exclusively and consistently to receive nmuch greater benefits than
others wi thout bearing greater costs as well, the Carriers have not
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sonabl eness standards are consistent with those applied by
the Suprenme Court in Northwest Airlines, because the De-
partment was not bound to the standards in that case.

B

Turning to the Carriers' challenges to the Departnent's
findi ngs, we conclude that none of the challenges is persua-
sive. The Carriers contest the findings that: the A/ D Con-
course and Anerican's right to use it are conparable to the
facilities and rights of use of other airlines; MA applied its
equal i zati on met hodol ogy consistently; and O Hare Interna-
tional and Pittsburgh International airports have built newer
or better facilities for hub airlines and charged all airlines the
costs of these facilities. The court nust defer to the Depart-
ment's decision if it was reasoned, see City of Los Angeles
Dep't of Airports v. DOI, 103 F.3d 1027, 1031 (D.C. Cir.

1997), and nust affirmthe Departnent's decision unless it

was arbitrary, capricious, an abuse of discretion, or otherw se
not in accordance with law, see 5 U S.C. s 706(2)(A) (1994).
The Departnent's findings of fact are conclusive if supported
by substantial evidence.15 See 49 U S.C. s 47129(c)(6).

denonstrated that such an inbal ance exists at MA. See infra

section I'1.B. Wether or not the Policy Statenment provides so

little guidance as to all ow such an inbal ance under a different set of
facts is a question left for another day, because the Policy State-
ment is presently on remand to the Secretary. See Air Transp.

Ass'n, 119 F. 3d at 45, anmended by 129 F.3d at 625.

15 The Carriers suggest that the court should review the De-
partment’'s findings under a | ess deferential standard because the
Department overturned findings nade by the adm nistrative | aw
judge. The Suprenme Court instructs, however, that the substanti al
evi dence standard is not nodified in any way when an agency and
an adm nistrative | aw judge di sagree; instead, where credibility of
wi tnesses is at stake, an administrative |aw judge's evaluation of the
Wi tness' testinmony may be an indicator of the substantiality of the
evi dence. See Universal Canera Corp. v. NLRB, 340 U. S. 474,

496-97 (1951); see also Chen v. GAO, 821 F.2d 732, 734 (D.C. Cir.
1987); National Ass'n of Recycling Indus., Inc. v. Federal Mari-
time Commn, 658 F.2d 816, 824-25 (D.C. Cr. 1980). Utimtely,

First, in challenging the Departnent's deterni nation that
the A/D Concourse is conparable to other facilities, the
Carriers point to evidence that the A/D Concourse will be
bi gger and nore expensive than the other concourses, wll
i ncl ude speci al features such as a people-nmover (a train-Ilike
vehi cl e), noving wal kways, |arger gates, and access to dua
t axi ways, will be subsidized by airlines other than Anerican
is dedicated for Anerican's exclusive use under a unique
agreement, and includes features that other concourses will
never have under the CIP. Further, the Carriers note that
there is no agreenment guaranteeing the construction of new
facilities other than the A/D Concourse. The Carriers supply
no evi dence contradicting that relied on by the Departnent,
but instead contend that due to these differences, nmany of
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whi ch Dade County acknow edges, the A/ D Concourse cannot
| ogically be conparable to other concourses.

VWile there is evidence to support many of the Carriers
observations, the Departnent's finding of conparability is
neverthel ess based on substantial evidence and reasoned
anal ysis. The Departnent relied on testinmony froma C P
architect, see Test. of @uiillerno Carreras, Tr. 571-74; Second
Decl. of Carreras 3-5, and an airport planning engineer, see
Decl. of Richard Haury 12-13, to conclude that the "A/'D
Concourse will be essentially conparable with the other new
concourses in terns of size, scope, finish, and furnishings."
Final Order at 24. The Departnment further relied on the
CIP architect's testinony, see Test. of Carreras, Tr. 550-55,
and that of the representative of USAir, see Test. of Charles
Stipancic, Tr. 1577-78, in finding that the "gates contained in
all of the new or renovated concourses will be of the sane size
as much as possible.” Final Oder at 24. The Depart nment
al so reasonably concluded that M A s decision to provide
| arger gates on the A/ D Concourse than are needed to
accommpdate American's current fleet of aircraft was based
on MA' s desire to increase its nunber of international gates

where there is substantial evidence supporting its results, the
Departnment's view governs. See (reater Boston Tel evision Corp
v. FCC, 444 F.2d 841, 853 (D.C. Cr. 1970).
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overall and to build gates that could accommodat e | arger
aircraft in the future. See id. at 24-25.

The Departnent found that, except for the baggage sorting
system for which American agreed to pay, the features of the
A/ D Concourse were not "so special or unusual that they
shoul d be charged entirely to Arerican.” Id. at 27. Specifi-
cally, the Departnent observed that the A/D Concourse wil |
not be the only one with a peopl e-nover, since Concourse E
al ready has one and will receive a better one as part of the
CI P, and accepted an airport planning engineer's testinony
that this train-like vehicle would be necessary on any con-
course as lengthy as the A/D. See id. at 28, Second Decl. of
Haury 2-3. The Departnent al so found, based on the sane
engi neer's testinony, see Second Decl. of Haury 5, that the
denmolition costs associated with the A/D Concourse are typi-
cal of airport renovation projects and are nornally borne by
all airlines. See Final Order at 29. Based on the CIP
architect's testinony, the Departnent found that sone
concourses other than A/D woul d have access to dual taxi-
ways. See id. at 29-30; Test. of Carreras, Tr. 483-86. 1In
addition, the Departnent found that American's right to use
the A/D Concourse so long as it maintains an average of 250
daily jet flights should not affect the conparability analysis
because at issue is cost allocation, and the rights conferred on
American do not entail any costs. Furthernore, American
conmitted to maintain a certain level of service in exchange
for these rights, unlike other airlines that nade no simlar
conmi tnents. See Final Order at 31-32.

The Departnent reasoned that conparability of facilities
must be assessed over time because the equalization nethod-
ol ogy relies on assunptions that different facilities are reno-
vated at different tines and that at any point some airlines
will be using older facilities than others, but that over tine,
every airline will obtain newfacilities. See id. at 25-26. In
ot her words, once the equalization nethodol ogy is adopted,
inequalities at any nonent in time are inevitable, but eventu-
ally every carrier benefits albeit not necessarily to the sane
exact extent. The Departnent al so concluded that it was
unl i kely that Dade County would not conplete the CIP

Page 16 of 28
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projects for airlines other than American because: several of
those projects are underway and schedul ed to be conpl eted
before the A/ D Concourse; M A nust be expanded to neet
traffic needs; and the Carriers presented no evidence to

i ndi cate that Dade County will not conplete projects other
than the A/D Concourse. See id. at 22-23

The difference between the positions of the Carriers and
the Departnment arises largely fromtheir differing percep-
tions of the meaning of conparability. The Carriers main-
tain, in essence, that conparable facilities should have simlar
costs and be of simlar overall size. They also maintain that
facilities cannot be conparable if an old facility, |ike Con-
course G is substantially inferior to a newone, or if a facility
for one airline is being subsidized by other airlines.16 These
vi ews, however, clash with the equalization nethodol ogy, un-
der which conparability is neasured over tine, and each
airline subsidizes the construction of new facilities for other
airlines but then benefits when new facilities are constructed
for its main use. Further, facilities for an airline that carries
nore than half of an airport's passengers must necessarily be
nore expensive and | arger on an absol ute basis than those for
airlines that carry less than seven percent each of the air-
port's passengers; evidence of |larger size and scope on an

16 Although decrying cross-subsidies in general, the Carriers
produced no evi dence of cross-subsidization. Their sole expert
witness on this topic estimated that airlines other than American
woul d pay twelve to forty-eight mllion dollars nore in annual fees if
the A/ D Concourse were constructed than if it were not. See Decl
of Daniel P. Kaplan 6-7. Even if true, this assertion does not
establish the existence of a "subsidy" because it does not conpare
American's contributions to the costs of renovating other airlines
facilities with other airlines' contributions to the costs of the AID
Concourse, and it does not take into account the increase in
American's fees--and consequent decrease in other airlines' fees--
that will result froman increase in Arerican's passenger traffic.
Further, the Carriers have not denonstrated that American did not
subsi di ze their operations in the past, when its facilities were |ess
nodern than those for other airlines such as USAir. See Fina
O der at 19-20.

absol ute basis does not inply disproportionality when passen-
ger traffic and overall fees are taken into account. The
Carriers offer no evidence that conpares the benefits of the
CIP to each airline on a per-fee-dollar basis, 17 a per-
passenger basis, or any other basis that takes into account
the vast differences between the scale of Anerican's opera-
tions at MA and those of other airlines.

In contrast, the Departnment observed that because 80% of
term nal fees are based on passenger traffic, American cur-
rently pays 40. 7% of MA airline fees and woul d pay 46.5%
after the CIP is conpleted. The Departnment al so noted that
American will pay approximately half of the total costs of the
CIP, see Final Oder at 31; because the A/ D Concourse
makes up slightly nore than a third of the CIP' s total costs
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according to the County's estinate, see supra note 6, Ameri-

can will bear significant costs for renovations to facilities that
it does not use. The Departnent al so enphasized that if, as
expected, the increased efficiencies of the A/D Concourse

enabl e American to increase its passenger traffic at MA,

then its termnal fees will increase, and the Carriers' fees wll
decrease. See Final Order at 20.

Al t hough the Carriers' view of the meaning of conparabili-
ty may be reasonable, there is nothing unreasonabl e about
the Departnent's alternative view G ven the deference that
the court nust accord an agency's interpretation of its own
regul ati ons, see Udall v. Tallman, 380 U S. 1, 16 (1965), it
follows that the Departnment's view of the neaning of "com
parability" prevails, and given the deference to an agency
adj udi cation inherent in substantial -evidence review, see Al-
| entown Mack Sales & Serv., Inc. v. NLRB, 118 S. Ct. 818,
828 (1998), it follows that the Departnent's finding of conpar-
ability is valid.

Second, the Carriers challenge the Departnent's finding
that M A applied the equalization methodol ogy consistently,
on the ground that MA plans to charge Anerican for sone

17 The Carriers submtted no such analysis, and indeed, their
expert w tness conpl ai ned about the failure of the County's expert
to do so. See Decl. of Kaplan 9.

specialized facilities it exclusively uses, such as Anerican's
enhanced baggage sorting system but not for other unique
features of the A/D Concourse, such as those on the "better-
ments list,"” which a consultant devel oped at MA s request to
item ze arguably unusual features of the A/D Concourse
considered to be potential charges to American. The Depart-
ment determ ned that the question of whether MA applied

t he equal i zation nmet hodol ogy consistently was prenature.

See Final Order at 32-33. Because the A/D Concourse had

not yet been designed, it was not yet possible to deterni ne

whi ch features ought to be charged to Anerican. The De-
partment addressed this analytic difficulty by conditioning its
findi ng of reasonabl eness on Dade County's applying its

met hodol ogy consistently. The Departnment al so rejected any

use of the "betternments [ist" as evidence that certain itens
ought to be charged to American, because the MA staffer

who requested the list stated that it was nerely a negotiating
tool and because "neither the County governnent nor the
airport's executive officials ever approved the list as a state-
ment of policy on the proper allocation of charges.” Id. at 27.
Because the question of whether MA applied the equaliza-

tion met hodol ogy consistently cannot be answered until de-
signs for the A/D Concourse are conpleted and costs all ocat -

ed, we conclude that there is nothing unreasonabl e about the
Departnment' s approach

Third, the Carriers chall enge as unsupported by substanti al
evi dence the Departnent's finding that O Hare Internationa
and Pittsburgh International airports built facilities demand-
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ed by hub airlines and inposed sone of the costs on other
airlines. The Departnent stated in its Final Oder, however:

the practices of other airports are not necessarily deci-
sive for reasonabl eness determinations. CQur decision

here is based on the specific facts of this case, particul ar-
ly the airport's need to i nprove and expand all of its
facilities and its plans to build new facilities for nost of
the airlines at MA

Final Order at 34-35. Because the Departnent's findings
regardi ng other airports were not decisive, and because the
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Departnent's conparability findings--which were deci sive--

were supported by substantial evidence, the court need not
address this challenge further. See 5 U S.C. s 706 ("[DJue
account shall be taken of the rule of prejudicial error."); Salt
Ri ver Project Agric. Inprovenent & Power Dist. v. United

States, 762 F.2d 1053, 1060 n.8 (D.C. Cir. 1985); Consoli dated
Gas Supply Corp. v. FERC, 606 F.2d 323, 328-29 (D.C. Grr.

1979); 3 Charles H Koch, Jr., Admnistrative Law and

Practice s 10.7 (2d ed. 1997).

C

The Carriers further chall enge the Departnment's deci sion-
maki ng as arbitrary and capricious, based on four instances of
all egedly illogical or inconsistent reasoning. W disagree.

First, the Carriers point to inconsistent reasoning in that
the Departnent stated that it would be concerned if other
airlines would pay for much of the cost of a hub airline' s new
facilities when they would not have conparable facilities, see
Final Order at 13, acknow edged that Concourse G used by
Trans World Airlines, Inc. ("TWA'") and Air Canada, would
not be rebuilt under the CIP and is not currently simlar to
the A/D Concourse, see id. at 25, and yet, seem ngly inconsis-
tently, approved the fees at issue as reasonable. As noted,
under the equalization nethodol ogy, all airlines share in the
costs of renovating all concourses. An underlying assunption
of the nethodology is that sone airlines will have newer or
better facilities while others have ol der or poorer ones, but
that, over tine, all airlines will receive newer and better
facilities. For exanple, as USAir's representative testified,
Concourse H, used by Delta and USAir, will be renovated
first, at which time it will be superior to Concourses C, D, and
G but all airlines will share its costs. See Test. of Stipancic
Tr. 1583. Likew se, Concourse F, used by United, is current-

Iy superior to Concourse G and yet all airlines share inits
costs. See Prehearing Conf. Tr. 352. As the Departnent
observed:

After all, other airlines already have better space than
TWA and Air Canada, yet no one has objected to the

airport's use of the equalization methodol ogy to charge
TWA and Air Canada the sane rate as the airlines with
the better space. Notably, neither Air Canada nor TWA
has chal |l enged the airport's use of the methodol ogy for
space which is not as good as the space used by other
airlines.

Final Order at 25. Although Concourse Gwll not be rebuilt
under the CIP, it will be inproved, and a CI P architect
testified that it may later be denolished, with TWA and Air
Canada noving into Concourse H or some other space newer

and better than Concourse G See Test. of Carreras, Tr. 518-
20. Thus, the Departnent's reasoni ng regardi ng Concourse
Gis consistent with the equalization nethodol ogy, which the
Carriers acknow edge is generally fair.
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Second, the Carriers maintain that it was inconsistent for
the Departnment to disagree with the policy views of the
adm ni strative | aw judge regardi ng when facilities are compa-
rable, see Final Order at 12 n.7, yet elsewhere indicate that
its orders were not intended to set general policy on the
al |l ocation of costs associated with the construction of new
facilities for a hub airline, see id. at 34-35. |In stating that it
di sagreed with the policy views of the adm nistrative | aw
judge, the Department was nerely acknow edging that it
accepts the prem se of the equalization nethodol ogy that fees
are reasonable if airlines receive new and conparable facili -
ties over time, even when at any given point in tine, sonme
airlines have newer and better facilities than others, while the
adm nistrative | aw judge essentially rejected this view, see
ALJ Decision at 65-70. In other words, the adm nistrative
| aw judge erred, for exanmple, in finding that MA s fees
cannot be reasonable so long as the A/ D Concourse will be
better than Concourse G See Final Oder at 25. |In dis-
claimng that it was setting broad policy, the Departnent was
sinply stating that reasonabl eness determn nati ons woul d be
made based on the specific facts of each case, and that it was
not endorsing any general fee practice. W are unpersuaded
that its statenents are inconsistent.
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Third, the Carriers maintain that the Departnment capri-
ciously shifted position, first directing the adm nistrative | aw
judge to make findings on the validity of the fee calcul ation
see Instituting Order at 23, but then ruling this issue irrele-
vant when Dade County acknow edged errors in its cal cul a-
tions, see Final Order at 35-36. The Departnent expl ai ned,
however, that the adm nistrative | aw judge had m sconstrued
its Instituting Oder, which also directed consideration only of
i ssues raised in the parties' pleadings. See Final Oder at 35.
Al though the Carriers did refer to flaws in the cost data, see
Joint Carriers' Answer & Brief 25-26, 32 n.30, 37, they did so
in the context of making general argunments that Dade Coun-
ty was inproperly requesting an advi sory opinion on future
rates and that the financing of the A/D Concourse was unlike
devel opnent projects at other airports or previous projects at
M A. They did not make a general claimthat the fees were
unr easonabl e because they were niscalculated. As a result,

t he Departnment concluded that only the allocation of the fees,
not their calculation, was at issue, and the calculation errors
were irrelevant. See Final Order at 36. Additionally, the
Depart ment concl uded, and the Carriers do not dispute, that

the calculation errors nmeant only that too |arge a share of the
A/ D Concourse costs was attributed to | anding fees and too
little a share to termnal fees. See id. The Carriers have

of fered no argunent why the court should reject the Depart -
ment's interpretation of their initial subm ssions or its conclu-
sions as to the lack of prejudice fromthe error in cal culations.
See 5 U S C s 706. Thus, there is no basis to find the
Departnment's treatnent of the fee calculation errors to be
arbitrary and capri ci ous.

Fourth, the Carriers maintain that the Departnent ignored
evi dence and argunents on the inmpact of the fee allocation on
conpetition anong airlines. Construction of the A/D Con-
course will increase Anerican's efficiency, resulting in shorter
time periods between connecting flights, which will make
Anerican nore desirable to airline custoners. The Carriers
contend that fees cannot be reasonable where they force
airlines to pay for renovations to enhance the efficiency of
their conpetitors. Yet this argunment is sinply another way

Page 22 of 28



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-1284  Document #371281 Filed: 07/31/1998  Page 23 of 28

to state the Carriers' position that fees cannot be reasonable

when one airline subsidizes renovations to benefit another

Because renovations, inprovenents, and reconfigurations of
facilities will likely increase the efficiency of the airlines using
them as the new peopl e-nover planned for Concourse E will

i ncrease the efficiency of airlines using that concourse, any

fee allocation based on the equalization nmethodol ogy will
necessarily force airlines to subsidize projects that increase

their conpetitors' efficiency.

D

Finally, the Carriers contend that the Department erred in
pl aci ng the burden of proving reasonabl eness on them and
deni ed t hem due process by assigning this burden to themin
m d- proceedi ng wi thout allowing themto submt new argu-
ments or evidence. The adnministrative |aw judge placed the
burden of proof on Dade County, as the requestor of the
reasonabl eness determ nati on, because the proponent of a
rule or order generally has the burden of proof under the
Admi ni strative Procedure Act ("APA"), see 5 U S.C. s 556(d)
(1994); Director, Ofice of Wrkers' Conpensation Prograns,
Dep't of Labor v. Geenwich Collieries, 512 U S. 267, 272
(1994), and the administrative | aw judge saw no good reason
for assigning this burden differently. The adm nistrative |aw
j udge al so thought placing the burden on the Carriers would
be unfair to them because the requesting party, here Dade
County, has sixty days follow ng the notice of inposition of
fees to file a request and may frame argunments and submt
evidence in both a requesting brief and a reply brief, while
the answering party, here the Carriers, has but fourteen days
fromthe filing of the requestor's initial filing to file its only
subm ssion. See 14 C.F.R ss 302.603(b), 302.607(c),
302.609(a) (1998).

The Departnent rejected the adm nistrative | aw judge's
anal ysis, concluding that the Carriers should bear the burden
of proof because they initiated the I egal dispute by filing suit
in district court and, thus, Dade County is in the position of
"requestor" only because the district court directed the par-
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ties to seek review under 49 U S.C. s 47129.18 See Fina
Order at 16-17. The Departnment expl ai ned, however:

An inportant factor in our decision on the burden of
proof is that our ruling will cause no unfairness for the
.. Carriers. They began the litigation over the air-
port's fees, they were able to conduct discovery in the
district court proceeding, and they have known since the
district court issued its order in Novenber 1996 that the
fee issue would be litigated in an adm nistrative forum
The ... Carriers accordingly have had anpl e opportuni -
ty to prepare their case in response to the airport's
request for a determnation. This is not a case where
the airlines had neither notice that there would be litiga-
tion over the reasonabl eness of an airport's fees nor an
opportunity to investigate the airport's docunentation for
the fees in dispute.

Id. at 17.

18 The Departnent observed in the Final Order that:

[T]his case is unusual because of the circunstances giving rise
to the filing of Dade County's request. In our view, if an
airport inposes a new or increased fee and then files a request
with us for a determ nation under 49 U S.C. 47129 that the fee
is reasonabl e, the airport would generally bear the burden of
proof in support of its request.... Wen an airport seeks an
affirmative determination by us as to a fee's reasonabl eness
and validity, and no airline conplaint is simultaneously filed, we
see no unfairness in placing the burden of proof on the airport.
Mor eover, we woul d expect the airport to be prepared in such a
case to denonstrate the fee's reasonabl eness. ..

Final Order at 17.
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Wthout inplying that a m d-course change in the assign-
ment of the burden of proof can produce anything other than
problens, and is hardly a preferred nethod of procedure, the
circunmstances leading to the filing of Dade County's request are unusual
effectively placing the Carriers in the position of the requestor in the
i nstant case, and therefore the bearer of the burden of proof. Because
the district court directed the parties to take appropriate acti on under
s 47129 to subnit the claimto the FAA the agency proceedi ng was
essentialy a continuation of the Carriers’' |lawsuit.19

But even if the Department erred in naking a m d-course
change in assignment of the burden of proof, the Carriers show no
prejudice as a result. As incorporated into the APA, the harm ess error
rule requires the party asserting error to denonstrate preju-
dice fromthe error. See 5 U S.C. s 706 ("[D]ue account shal
be taken of the rule of prejudicial error.") (enphasis added);
Doolin Sec. Savings Bank, F.S.B. v. OIS, 139 F.3d 203, 212
(D.C. Cr. 1998) (citing U S. Dep't of Justice, Attorney
General 's Manual on the Administrative Procedure Act 110
(1947), reprinted in Adm nistrative Conference of the Unit-

19 Metropolitan Stevedore Co. v. Ranbo, 117 S. . 1953 (1997), is not
to the contrary, inasnmuch as there was no initial determ nation here that
Dade County
sought to nodify and the Carriers filed suit in the district court where they
clearly bore the burden of proof.
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ed States, Federal Adm nistrative Procedure Sourcebook 67,
176 (2d ed. 1992)); cf. Burkhart v. Washington Metro. Area
Transit Auth., 112 F.3d 1207, 1214 (D.C. Cr. 1997). Wile
the Carriers contend that they were prejudi ced when the
Department pl aced the burden of proof on them because they
tailored their case to their initial understanding of the bur-
den, they fail to explain howthey were harned. Wen
gquestioned twi ce during oral argunment about what specifically
the Carriers would have done differently had they known at
the outset of the agency proceedings that they bore the
burden of proof, the Carriers' attorney answered tw ce that

t hey woul d have cross-examnm ned the Dade County witness

who acknow edged errors in the fee calcul ati ons and that they
woul d have presented evi dence about how other airports
calculate their fees. Because neither of these issues was
essential to the Departnent's determ nation of reasonabl e-
ness, the Carriers fail to show they were prejudi ced because
they could not explore them further

Li kewi se unpersuasive is the Carriers' contention that they
wer e prejudiced because, as the answering party, they were
permtted to file only one subm ssion while the County filed
two, and had only fourteen days to file their subm ssion while
the County had sixty days. They point to no evidence or
argunents they woul d have made with the additional subm s-
sion and tine. The Departnment's regul ations required the
Carriers to put forth all argunents and evidence in their
answer to Dade County's request. See 14 CF. R
s 302.607(b). Hence, their argunents and evi dence presum
ably woul d have been virtually the sanme regardl ess of wheth-
er they knew that they bore the burden of proof. |ndeed, the
adm ni strative | aw judge expressly noted in his opinion that
whi ch party had the burden of proof was irrelevant to the
ultimate determnation. Additionally, as the Departnent not-
ed, the Carriers had anple tinme for discovery in the district
court proceedi ngs and knew fromthe tine of the district
court's order that they would have to present their evidence
agai nst the reasonabl eness of the fees in an adm nistrative
proceedi ng. See Final Oder at 17.
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Further, although the Carriers assert that the burden of
proof assignment was outcone-determ native, they do not
explain why or how This assertion rests on a single footnote
in which the Departnment states that its disagreement with
the adm nistrative |aw judge's conparability determ nation
"largely results fromour different policy views, our concl u-
sions on the burden of proof, and our analysis of the airport's
fee structure and [CIP]." Final Oder at 12 n.7. But this
sentence al one cannot suffice to denonstrate prejudice to the
Carriers because it does not indicate that the Depart nment
woul d have found the fees to be unreasonable had it reached
a different conclusion on the burden of proof, nor does it
i ndicate that the Department concluded that the Carriers
failed to put forth a prima facie case of the unreasonabl eness
of MA' s fees. See Final Order at 17.

Finally, the burden of proof could hardly be outcome-
determ native in the instant case because the Departnent's
conclusions did not turn on evidence or the |ack thereof. The
Departnent relied on the parties' acceptance of both the
Policy Statenent and the general fairness of the equalization
met hodol ogy in determ ning what | egal standard to enpl oy.

The Departnent found that the A/D Concourse was conpar a-

ble to other concourses by applying that nethodol ogy to

| argel y undi sputed evidence. The Departnent concl uded t hat

it would be premature to make any determ nation of whether

M A applied its fee nethodol ogy consistently, but conditioned
its Final Order on consistent application. Wile the Depart-
ment's concl usion regarding the financing of different airports
was based on disputed facts, it was uninportant to the
Departnent's ultimte decision

Undoubt edly, there generally should be clarity at the out-
set of an admi nistrative proceedi ng regardi ng where the
burden of proof will lie, and sonme assurance that it wll
remain there while the matter is before the agency. The
unusual circunstances giving rise to the filing of Dade Coun-
ty's request may expl ain what happened here. 1In any event,
given the Departnent's evidentiary and procedural regul a-
tions requiring parties to put forth all of their evidence at the
outset, see 14 C F. R ss 302.605(a), 302.607(b), and the De-
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partment's notice directing the parties to so proceed, see
Instituting Order at 23, after the Carriers had obtai ned
consi derabl e di scovery during the pendency of the district
court proceeding, the Carriers now woul d have to denon-
strate actual prejudice. The Carriers have made no such
showi ng.

Accordi ngly, because the Departnent applied a valid and
ascertai nable | egal standard, and the Carriers failed to dem
onstrate that the Departnment’'s decision was arbitrary, capri-
ci ous or unsupported by substantial evidence or that they
were prejudiced by the Departnent's decision to place the
burden of proof on them we deny their petitions.
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